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is not intentionally giving the details of the writ petition), but the Hon'ble High Court was pleased to
dismiss the petition on the ground of alternative remedy of having an arbitration clause by relegating
the parties for arbitration and therefore, the party in order to invoke the arbitration clause, first
exhausted the departmental remedy and after exhaustion of departmental remedy, the party ap-
proached the High Court u/s 11 for appointment of an independent sole arbitrator as per the terms of
the agreement, upon which after running from pillar to post the Hon'ble Allahabad High Court was
pleased to appoint an arbitrator particularly the same Hon'ble Judge who was the part of Division
bench which dismissed the petition was appointed as sole arbitrator and thereafter, after running
from pillar to post and going through a very lengthy process, finally the arbitration award has been
passed in favour of that particular party who had approached the Hon'ble Allahabad High Court and
still he is waiting for enforcement of arbitral award. The said party had paid almost Rs.10 lacs as a
fees and expenses in getting the justice, which is not affordable to a common litigant. Secondly, if a
common litigant approaches the Civil Court or the High Court, the availability of lawyers are much
easier than the availability of lawyer for conducting the arbitration case and the lawyers charge
heavy fees may be on per day basis to appear before the arbitral tribunal, which is making the
arbitration more harsh and unapproachable for the common litigant.

I'in order to sum up this article I hope that the parliament would make some more changes or
amendments in the arbitration and conciliation act in order to make the same more approachable,
convenient and to serve the purpose of “ XT¥dl, JTH AT W@RT AR of our Constitution of
India.

Date : 05 October, 2022
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The understanding of common man, "everybody is innocent unless proven guilty", but now a
draconian law has been introduced by way of an amendment in the Negotiable Instrument Act vide
Amendment Act 20 of 2018 with effect from 01.09.2018, incorporating section 143-A which pro-
vides the payment of interim compensation to the complainant even the accused pleads not guilty to
the accusation made in the complaint.

That as per the section 143-A of The Negotiable Instrument Act, the court trying an offense
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under section 138 may order the drawer of the cheque to pay interim compensation to the complain-
ant even where the accused is denying its liability or pleading not guilty to the accusation of the
complainant which shall not be exceeding 20% of the amount of the cheque payable within 60 days.
As per the liberal interpretation, the amount payable as an interim compensation can be fastened
upto 20% of the amount of cheque while incorporating section 143-A, the legislature has probably
skipped to understand the real interpretation of section 138 in order to attract the said provision,
according to which ifa cheque drawn by a person on an account maintained by him with a banker for
payment of any amount of money to another person from out of that account for the discharge in
whole or in part of any debt or other liability is returned by the bank unpaid either because of the
amount of money standing to the credit of that account is insufficient to owner the cheque or that it
exceeds the amount arranged to be paid from that account, would attract the penalty/offense under
section 138. Therefore, the first condition which is precedent that the cheque has been issued in
discharge of any debt or other liability which should be legally enforceable debt or liability and there-
fore, until and unless the same is proved, no offense under section 138 is made out and that can only
be seen after the evidence adduced by the parties or at the time of final adjudication of the complaint
but now by means of section 143 A, the accused is fastened with a liability for the payment of interim
compensation to the complainant not exceeding 20% of the cheque amount.

That by incorporating section 143-A, the legislature has relegated the parties to fight firstly for
the payment of interim compensation which would take lot of time of the courts and the order passed
thereupon is always assailable to the higher courts which would further consume the time of higher
courts and ultimately, if the complainant fails than the complainant is required to refund the interim
compensation with interest at the bank rate as published by the Reserve Bank of India within 60 days
after the acquittal of accused, which further would be a difficult to recover from the complainant
who might have utilize that amount or misappropriated, for that another set of proceedings have to be
initiated which would further a burden upon the already over burdened legal system. That even if the
payment of interim compensation has not been paid us the same shall be recoverable as a fine
provided under section 421 of Cr.P.C., which is also a very cumbersome and lengthy procedure, as
there would be an attachment and sale of any immovable property followed by warrant/arrest, in
which the entire machinery of the court and local administration would be involved as the same is
equivalent to a recovery as an arrear of land revenue as provided earlier in the U.P.Z.A. & L.R. Act
and now under the U.P. Revenue Code. Therefore, the provision of 143-A is not at all beneficial
legislation as the same has only taken care one side of the litigant by ignoring the plight of accused
who might have been involved in a false case by misusing the cheque.

This is clearly evident in the order of Hon'ble High Court of Karnataka in the case Vijaya Vs.
Shekharappa and others, the Hon'ble Court thus observed that there is no application of mind as to
why the said compensation has to be awarded. Section 143-A is completely misread that once the
accused does not plead guilty, the complainant becomes automatically entitled to 20% of the cheque
amount as interim compensation.

Therefore, the legislature has cautiously worded sub section 1 of section 143-A not to make it
mandatory in all cases, where clause A & B of sub section 1 would empower the learned Magistrate
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before whom proceedings are pending consideration to award interim compensation. It is the discre-
tion conferred, as the word used is "may". If the order is passed then the payment is mandatory.
Therefore, the learned Magistrate who is hearing the application for interim compensation should
apply his mind, record his reasons in exercise of his discretion, as to why 20% of the cheque amount
1s to be granted as interim compensation in any given case.

That the different High Courts in the country have interpreted section 143-A in different matter
where some courts have held that it is discretionary and not mandatory but on the other hand, other
courts have held otherwise. Therefore, it is expected from the legislature to enact such law which is
beneficial for both the fraction and not helpful to one party so that each side of the coin is looked
upon. The legislature while enacting any law must take care and consider the plights of the litigants
and as well as the over burdened courts in the country by not introducing any provision which would
further increase the burden of our courts.

Therefore, while in order to sum up the present article, I would suggest to reconsider the provi-
sion of 143-A in a manner to avoid its misuse and to make it more convenient for both parties and as
well as to the court and administration in order to avoid the precious time of the courts.

Date : 04 November, 2022




